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504 VIRGINIA LAW REVIEW 

wick, Damages, 9 ed., § 94. See Virginia Hot Springs Co. v. McCray, 
106 Va. 461, *6 S. E. 216, 10 L. R. A. (N. S.) 465; Worley v. Mathieson 
Alkali Works (Va.), 89 S. E. 880. Other courts, looking more to the 
nature of the injury than to the character of the structure, declare that 
the law will not presume that one will continue to injure the land of 
another, and that hence the continuing injury is made up of a succes- 
sion of trespasses by the defendant. Schlits Brewing Co. v. Compton, 
142 111. 511, 32 N. E. 693, 18 L. R. A. 390. Obviously, under this rule 
only damages suffered up to the time of the commencement of the suit 
can be assessed; but the plaintiff has a right of action as long as the 
injury continues. Aldworth v. City of Lynn, 153 Mass. 53, 26 N. E. 229, 
23 Am. St. Rep. 608, 10 L. R. A. 210; Schlitz Brewing Co. v. Compton, 
supra. An exception to this rule, which seems sound on principle, ex- 
ists where the building of the permanent structure is authorized by 
law — such as the building of a railroad — and here it is proper to re- 
cover all damages, past and future, in one action. Fowle v. New Haven 
& N. Co., 107 Mass. 352; Chicago, etc., R. Co. v. Loeb, 118 111. 203, 8 N. 
E. 460, 59 Am. Rep. .341. Still another class of cases, to which the 
principle case seems to belong, look both to the character of the struc- 
ture and to the nature of the injury, and allow compensation once for 
all whenever the structure is permanent and its construction and con- 
tinuance constitute a complete original injury. Bizer v. Ottumwa Hy- 
draulic Power Co., 70 Iowa 145, 30 N. W. 172. See Troy v. Cheshire 
Railroad Co., 23 N. H. 83, 55 Am. Dec. 177. If, however, the structure 
is not permanent, or the nature of the injury is not permanent and com- 
plete, there should be a recovery for damages only to the time of the 
commencement of the action. Harvey v. Mason City, etc., Ry. Co., 129 
Iowa 4«5, 105 N. W. 958, 113 Am. St. Rep. 483, 3 L. R. A. (N. S.) 973; 
St. Louis, etc., R. Co. v. Biggs, 52 Ark. 240, 12 S. W. 331, 6 L. R. A. 804. 
The last class of cases must not be confused with those cases in 
which the tortfeasor goes on the land of the plaintiff and there erects 
a structure. In this situation, by the better view, the plaintiff must 
recover all damages, both past and future, in one action; for, in order 
to remove the structure, the defendant would be compelled to commit 
another trespass, and "the law will not be so foolish as to presume 
that one will commit a trespass." Kansas Pacific Ry. Co. v. Mihlman, 
17 Kan. 224. 

Eminent Domain— Rights of Landowner— Recovery of Land Not in 
Public Use. — The defendant railroad company was in actual posses- 
sion of land claimed by the plaintiffs. After a period of fifty years, 
during which time the plaintiffs neither occupied any of the land nor 
contested the title thereto, they brought a suit in equity to quiet title 
to the land, alleging that a portion of it was not needed for railroad 
use. Held, the action will not lie. Ennis-Brown Co. v. Central Pac. Ry. 
Co., 235 Fed. 825. 

Equity — Jurisdiction — Failure to Plead Adequate Remedy at Law. — 
The plaintiff filed a bill in equity to enjoin an action against him bv 
the defendant in the courts of Vermont. The defendant answered gen- 



